NOVEMBER TERM, 1861. 31

Morgen ¢t al. v. Fallenstein e al.

Caroxw, C. J. The plaintiff relies upon the statute requir-
ing railroad companies to fence certain portions of their road
within six months after the road is open, and it is not pre-
tended that unless he made out a case under this sfatute, the
action could be sustained. This he undoubtedly failed to
do. He did not show that the road had been opened for six
months before the casualty of which the plaintifi complained.
This was indispensable. The proof, too, that the damage was
done on the defendant’s road, was very slight if not totally de-
ficient.

The judgment is reversed, and the cause remanded.

Judgment reversed.

Jaues M. MoreaN ef al., Plaintiffs in Error, ». CEARLES
B. FarrensteIn ¢ al., Defendants in Error.

ERROR TO JACKSON.

Parol evidence is admissible, to show that the consideration of a note has
wholly or partially failed.

TrE record in this case shows that an action of assumpsit
was brought in the Jackson Circuit Court, at May term, 1860,
by the appellees against the appellants. The declaration
counts first upon a promissory note for $886.55, with the
usual money counts added.

The defendants pleaded first the general issue, and secondly,
a plea of partial failure of consideration to the first count;
the second plea alleging that the “sum of fifty-nine dollars
was included in said note, and in consideration of the agree-
ment and promise of the said plaintiff at the time of making
said note, and contemporaneously therewith, that they, the
said plaintiffs, would not institute a suit upon said note, or
attempt by legal process to collect it of said defendants, or de-
mand payment thereof of them, until after the first day of June,
1860, and which said time has not yet elapsed, and plain-
tiffs have instituted this suit and demanded payment of the
said sum of $59 before the said first day of June, 1860, by
means whereof, the consideration of the said note has failed,
and this they are ready to verify; wherefore they pray
judgment,” ete.

To this second plea a general demurrer was filed, and the
court sustained the demurrer. A trial was then had upon the
general issue, and the jury returned a verdict against the ap-
pellants, for $897.62. Motion for new trial was overraled by
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the court, and judgment was rendered upon the verdict of the
jury. From this judgment, Morgan and Hundley appealed to
this court. :

The errors assigned are: That the court erred in sustaining
demurrer to second plea. That the court erred in overruling
motion for new trial, and entering judgment upon the verdict.

Wiriam J. Ariew, for Appellants.
C. 8. Warp, for Appellees.

Carow, C. J. The second plea to which the court sustained
a demurrer, presents precisely the same question that was de-
cided in Hall v. Hnders, 19 11l. 168. It may be that, strictly
speaking, the agreement to pay the money mentioned in the
note at the time there stated, and the agreement not to enforce
the payment of that amount till after the first of June, 1861,
all being made at the same time, constituted but one agree-
ment, only that part of it which is embodied in the note bein
reduced to writing, the rest being allowed to rest in parol, ang
that by the general rule of law, this latter part which was not
embraced in the writing, could not be shown by parol. If
that rule is to be applied in this case, then it must in all simi-
lar cases, and it would be impossible in any case-to show a
total or partial failure of consideration of a note by parol, for
the consideration of a note must necessarily form a part of
the agreement in pursuance of which the note is given, and
when the note is given, that part of the agreement which con-
stitutes the consideration, is never reduced to writing, and it
must be shown by parol if it is ever shown. If I agree with
you to deliver you'my horse to-morrow, and you give me
your note for one hundred dollars in consideration thereof,
here only one part of the agreement is reduced to writing by
the execution and delivery of the note, and that portion which
required me to deliver the horse to-morrow, is left in parol.
Shall it be said that when I refuse to deliver the horse, I may
turn round and say, you shall never prove it because that por-
tion of the agreement was mnot put into the writing? The
truth is, that even the common law made an exception to that
rule of evidence, in cases where notes or other instruments
for the absolute payment of money are given. It has always
been admissible to show by parol, the consideration upon
which such instruments were executed. But whatever may
bave been the rule of the common law, our statute has ex-
pressly provided for this defense, and necessarily, to give
effect to the statute, parol evidence must be admitted to
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show what the consideration was, as well as to show
that that consideration has failed. The statute has made no
exception, and we can make none. A note or bond to pay
money, is necessarily but a part of the agreement between
the parties, leaving out as it does all that portion of the agree-
ment which induced the undertaking to pay the money, and
if this part could not be shown by parol, there must ever be
a liability to a failure of justice. Nor is the exception to the
general rule upon which the counsel here rely, confined to
showing by parol a failure of consideration. Usury, and, in
fine, any other defense arising out of the original agreement
upon which the note was given, or of which the note consti-
tutes a part, may be shown by parol in order to establish a
defense to the note.

The demurrer to the plea should have been overruled, and
the judgment must be reversed, and the cause remanded.

Judgment reversed.

Raceer Axy Horrnay ¢ al., Plaintiffs in Error, 2.
RoBerr Dixon, Jr., Defendant in Brror.

ERROR TO PERRY.

Held, that the following words of devise in a will gave the devisee an estate of
inberitance: “I will and bequeath to my oldest daughter, Margaret Jane
Elizabeth Holliday, eighty acres of land where my house and well stands,
?ever t’(,) to her and and heirs forever, never to be mortgaged nor sold
orever.

In construing wills, the court will gather the meaning of the testator from the
language used, if it be possible to do so.

Ronerr Dixon, Junior, the plaintiff in the court below, and
defendant in error, at the April term of the Perry Circuit
Court, 1860, filed his petition in the Circuit Court of Perry
county, setting forth that he was the husband of Margaret
Jane Elizabeth Holliday, eldest daughter of Matthew Holliday
deceased, and that on the 2nd December, 1848, said Holliday,
being seized in fee of the following described real estate, viz.,
east half north-west quarter section 21, town 4 south, range
4 west, 3rd principal meridian, in said county of Perry, made
his will, in substance as follows: “I will and bequeath to my
oldest daughter, Margaret Jane Elizabeth Holliday, the eighty
acres of land where my house and well stands, never o her
and her heirs forever, never to be mortgaged and sold forever;”
that on the 1st April, 1859, petitioner intermarried with the
said Margaret Jane Elizabeth Holliday, deceased, and lived
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