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Morgan et Eallenstein et al.al. v.

the statuteThe relies requir-C. J. uponCaton, plaintiff
of theircertain roadto fence portionsrailroad companiesing

and it is notroad isafter the open,six months pre-within
a under this statute,out case thehe madetended that unless

he failedThis toundoubtedlyaction be sustained.could
had forthe road been sixthat openeddo. He did not show
theof plaintiffthe which complained.months before casualty

thattoo, theThe wasdamageThis proof,was indispensable.
if not de-road, verywas slight totallydone on the defendant’s

ficient.
cause remanded.and thereversed,isThe judgment

reversed.Judgment

MorgM. et v.James an Plaintiffs Charlesinal., Error,
Error.B. Fallenstein inet Defendantsal.,

ERROR TO JACKSON.

Parol admissible,is of a note hasevidence to show that the consideration
wholly partiallyor failed.

The record in this that of assumpsitcase shows an action
was Court, term,in the Jackson May 1860,Circuit atbrought

the declarationthe Theby appellees against appellants.
counts first witha note for the$886.55,upon promissory
usual counts added.money

The defendants first the andpleaded issue, secondly,general
a of failure to the first count;of considerationplea partial

“the second that the sum of dollarsplea fifty-ninealleging
was included in said in thenote, agree-and consideration of
ment and of the said at the time ofpromise plaintiff making
said and thenote, thattherewith, they,contemporaneously

would,said not institute a suit said ornote,plaintiffs, upon
ordefendants,to of de-collect it saidattempt processby legal

mand June,thereof of until after the first ofthem,payment day
and andwhich said time has not1860, plain-yet elapsed,

of thetiffs this suit andhave instituted demanded payment
1860, bysaid of first of June,sum before the said day$59

has failed,means the notewhereof, the of saidconsideration
and this are to whereforethey verify; they prayready

etc.judgment,”
and thefiled,this second a wasTo demurrerplea general

A had thecourt sustained the demurrer. trial was then upon
issue, and a the ap-the returned verdict againstjurygeneral
for trialMotion for new was overruled by$897.62.pellants,
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Morganet al. v. Mlenstein et al.

the court, and ofwas rendered the verdict thejudgment upon
From this tojury. andjudgment, Hundley appealedMorgan

this court.
The errors are : That the incourt erredassigned sustaining-

demurrer to second That the incourt erredplea. overruling
motion for new and thetrial, verdict.entering judgment upon

William J. forAllen, Appellants.

C. S. forWard, Appellees.

J.Caton, C. The second to which the court sustainedplea
a demurrer, presents the same that was deprecisely question
cided in v.Hill Ill.Enders, 19 be that,163. It may strictly

the to the mentioned in thespeaking, agreement moneypay
note at the time there and the tonot enforcestated, agreement
the of that amount till after the first ofpayment 1861,June,
all made at thebeing same constituted but onetime, agree

that itment, of which is embodied in the noteonly beingpart
reduced to the rest inallowed to rest andparol,writing, being
that the rule of this latter which was notby general law, part

inembraced the could not be shown Ifwriting, parol.by
that rule is to be in this then it must in all simiapplied case,
lar auditcases, would be in tocase show aimpossible any
total or failurepartial of consideration of a note forby parol,
the ofconsideration a anote must form ofnecessarily part
the in of andwhich the note isagreement pursuance given,
when the note is that of the which congiven, part agreement
stitutes the is to andconsideration, never reduced itwriting,
must shownbe if isit ever shown. If I withby parol agree

to deliver horse and meto-morrow,you you my you give
note for one inyour hundred dollars consideration thereof,

onlyhere ofone the is reduced topart writing byagreement
the execution and that whichof the andnote,delivery portion

tome in parol.deliver the horse is leftto-morrow,required
itShall be said'that when I refuse to deliver the Ihorse, may

turn round and shall never it because thatsay, you porprove
tion of the into thewas not Theagreement writing?put

is, thattruth even the made ancommon law to thatexception
inrule of evidence, cases notes or otherwhere instruments

the absolutefor of are It haspayment money given. always
tobeen admissible show the considerationby uponparol,

which such were But whateverinstruments executed. may
have been the rule of the our has excommon statutelaw,

for this todefense, necessarily,andprovided givepressly
theeffect to evidence must be admitted tostatute, parol
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et al. Dixon.v.Holliday

to showwas, as well asthe considerationshow what
made noThe statute hasthat consideration has failed.that

toA note or bondand we can make none. payexception,
betweenof theis but a agreementmoney, necessarily part

theall that ofthe out as it does agree-portionparties, leaving
andthement which induced the to money,payundertaking

beif there must everthis could not be shown parol,part by
to thea is theto a failure of Nor exceptionliability justice.

toconfinedwhich the here rely,rule counselupongeneral
ina and,failure of consideration. tJsury,showing by parol

other of thedefense outfine, any agreementoriginalarising
the note consti-which the note or of whichwasupon given,

atutes a be in order to establishshownpart, may by parol
defense to the note.

overruled, andThe demurrer to the beenshould haveplea
the must the cause remanded.be andreversed,judgment

reversed.Judgment

HollidayRachel Ann et Plaintiffs in v.al., Error,
Robert Defendant in Error.Jr.,Dixon,

ERROR TO PERRY.

followingthat the gavewords of in a andevise will the devisee estate ofHeld,
“inheritance: I will and daughter, Margaretto oldest Janebequeath my

eightyElizabeth landacres of house and wellHolliday, where my stands,
never to to her and mortgagedand heirs never to be nor soldforever,
forever.”

construingIn the gatherwill the meaningcourt the from thewills, of testator
language if it be to do so.used, possible

Robert Dixon, Junior, in the andbelow,the courtplaintiff
defendant in aterror, the term of CircuittheApril Perry

1860, filedCourt, his in the Circuit Court ofpetition Perry
county, forth thatsetting he was the ofhusband Margaret
Jane Elizabeth ofeldest MatthewHolliday, daughter Holliday
deceased, and that on the 2nd saidDecember, 1848, Holliday,

seized in fee of thebeing described real estate, viz.,following
east half north-west section town 421, south,quarter range
4 west, 3rd in said madePerry,ofprincipal meridian, county

“his inwill, substance as follows : I will and tobequeath my
oldest Jane thedaughter, ElizabethMargaret Holliday, eighty
acres of land where house and well never to Tiermy stands,
and Tierheirs neverewer, to Toe and soldmortgagedfor forever
that on 1stthe theintermarried withApril, 1859, petitioner
said Jane andMargaret Elizabeth liveddeceased,Holliday,
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